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Anticipated impact of  
the criminalization of 
coercive control on 
marginalized communities

The creation of a new criminal offence does 
not affect all survivors in the same way.
This is particularly notable for marginalized 
women, such as racialized and Indigenous 
women, sex workers or survivors with 
precarious migration status.


There is, however, limited research into the 
development or implementation of a 
coercive control crime through an 
intersectional lens that considers the 
complex layers of marginalization that may 
overlap to impact a survivor’s experience, 
especially within the Canadian context.

This paper is grounded in an understanding 
that the harms of the criminal legal system 
are disproportionately placed on Black, 
Indigenous, racialized and other 
marginalized groups. The specific harms of 
criminal laws and policing on these groups 
must be recognized.  The creation of any 
new offence deepens this impact. Moreover, 
in Canada, any efforts to criminalize coercive 
control must consider the ongoing impact of 
colonization on Indigenous communities, 
and the disproportionate violence against 
Indigenous women, girls, non-binary and 
trans peoples across the country.
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Coercive control is a term used to 
describe a pattern of abusive behaviours 
in intimate partner relationships that is 
based on tactics of intimidation, 
isolation, and control.  This can include, 
among others, behaviours such as 
isolating, stalking, threats, surveillance, 
psychological abuse, online harassment, 
and sexual violence. Coercive control is 
a highly gendered form of abuse, 
disproportionately experienced by 
women.


In recent years, there has been a 
movement worldwide to attempt to 
incorporate the realities of coercive 
control and intimate partner violence 
into law. Proponents of criminalizing 
coercive control claim legal recognition 
of this form of abuse would provide 
more recourse to safety for women and 
would improve assessments of intimate 
partner violence.  Legal expansion could 
also validate survivors’ experiences and 
signal a societal recognition of the 
pervasive harms committed against 
women. However, it is important to 
consider the unintended consequences 
that might result from the creation of a 
new criminal offence, and the extent to 
which the law can effectively capture 
this form of violence.
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Marginalized communities have raised 
concerns that the potential overbreadth 
and vagueness of the concept of coercive 
control, and the subsequent range of 
behaviours which may be captured, could 
give greater leeway to police officers 
applying this concept through the existing 
lens of institutionalized stereotypes and 
racism.  The implementation of a new 
offence relies on law enforcement’s 
understanding of the presence of coercive 
and controlling behaviour, within the 
specific context and dynamics of an 
intimate relationship.  If police are granted 
additional discretionary powers to arrest, it 
is therefore necessary that they have a 
clear understanding of how to recognize 
these behaviours, as well as an 
understanding of the systemic biases which 
may play into this recognition.


Training and tools for the assessment of 
coercive control must be developed for all 
judicial and law enforcement stakeholders 
(including police, Crowns, judges, defence 
lawyers), with an understanding of the 
systemic racial biases engendered within 
the police and legal systems. Otherwise, 
there is risk of further over-criminalization 
of already systemically marginalized 
groups.
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I. Challenges related to police 
identification of coercive control

There are several specific challenges that 
may arise from a carceral response to 
coercive control that will have a stronger 
impact on these communities.
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Despite experiencing higher levels of 
victimization, racialized survivors often have 
less access to the credibility afforded to 
white survivors, who may align more closely 
with the notion of an “ideal” victim. 
Racialized women may face a double bind 
of being “unable to show that they have 
been a victim of coercive control while also 
being more likely to be viewed as engaging 
in coercively controlling behaviour 
themselves.” Fears around the potential 
misidentification of women as the primary 
aggressors by police officers have been 
raised by Indigenous and Black 
communities, with the risk of greater over-
incarceration of these groups.

This risk is highlighted as well within the 
context of coercive control, where law 
enforcement officers may be able to make 
arrests without indications of physical 
violence or proof,  thus allowing for a 
wider role of discretion and interpretation. 
A comparison can be made to the policy of 
mandatory charging practices, which led to 
a significant increase in arrests of female 
survivors of intimate partner violence, 
particularly amongst racialized survivors.  
The combination of mandatory charging 
policies with a new offence of coercive 
control is likely to lead to heightened 
negative impact on these communities.
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II. Criminalization may impact 
willingness to seek assistance

The criminalization of coercive control may 
affect the willingness of marginalized 
survivors to seek help.  One study 
examining the views of First Nations 
peoples in Australia within the debate 
about the criminalization of coercive 
control identified mistrust of police as a 
significant theme of criticisms.  A lack of 
trust in the police and law due to the 
history of systemic racism and harmful 
treatment means that First Nations women 
are less likely to voluntarily engage with 
the criminal legal system, resulting in an 
exclusion from the mechanisms of 
protection that may be available.  A 
response to coercive control that relies 
primarily on criminalization is likely to 
exclude racialized communities, which are 
less likely to voluntarily engage with the 
system.

Increased police powers can also expose 
certain survivors, such as those living with 
precarious status or sex workers, to greater 
risk in their attempts to avoid police 
detection. For migrant women and sex 
workers, the risk of state intervention is 
high, and police are often seen as sources 
of violence.  Engagement with the police 
may trigger contact with the immigration 
system, leading to an increased risk of 
detention, deportation, or loss of status. 
For sex workers, increased criminalization 
increases danger by creating more 
opportunities for law enforcement actors 
to interfere and harass an already over-
surveilled group.
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In addition to further criminalization, this 
interference can have ripple effects into 
families and lead to loss of primary care of 
children, housing, and income supports.

This reticence to seek assistance is layered 
within the context of the unique forms of 
coercive control that can exist within these 
communities. For example, immigration 
status is often used as a mechanism of 
control and can manifest through threats 
to report lack of status to immigration 
authorities, or manipulations of information 
about status and preventing access to 
immigration documents.
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III. Implications for sex workers

The establishment of a new criminal 
offence of coercive control also raises 
specific concerns for sex workers, 
stemming from the potential vagueness 
and overbreadth of the legal concept of 
coercion. Often, coercion is erroneously 
assumed to exist in sex work, leading to a 
persistent conflation of human trafficking 
with sex work. This conflation has been 
criticized for being both harmful to sex 
workers and to victims/survivors of 
trafficking.  The introduction of the 
concept of coercion into a standalone 
offence risks overbroad interpretations by 
police and prosecutors and invites 
increased surveillance and criminalization 
into the lives of populations already at 
higher risk of state intervention. This could 
be particularly harmful to sex workers who 
are Indigenous, Black, disabled, trans and/
or face additional systemic barriers.
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There are many ways in which the criminal 
and the family law systems intersect.  
Often, in situations of intimate partner 
violence (IPV), this intersection can be 
traumatizing and difficult for a woman to 
navigate, whether she is the complainant or 
the accused in a criminal proceeding. 
Adding another criminal charge to the list 
of those that already exist to respond to 
aspects of IPV may exacerbate existing 
challenges for many women in family court.

Anticipated impact of 
criminalization of coercive 
control on women in the 
family law context

In cases involving allegations of IPV, 
criminal charges and, importantly, the lack 
of criminal charges, often become a focal 
point of the evidence in family court.  
Often, if a woman has not reported abuse 
to the police or the police have not laid 
charges or the abuser was not found guilty 
at trial, her claim of abuse in family court is 
not believed.

The same is true for women who return to 
the abuser or stay in a relationship in which 
they are being abused. There are many 
reasons why a woman may not leave or 
report abuse to police, including but not 
limited to financial dependency on the
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I. Negative impact on women’s 
credibility in situations where no 
charges are laid, or no conviction is 
secured
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abuser, distrust of police, fear of losing the 
children, fear of increased violence, shame 
and isolation.  This is particularly true for 
women from marginalized communities and 
gender-diverse survivors who may not want 
to have any involvement with the criminal 
process because of systemic oppression 
and racism. Unfortunately, not all legal 
system stakeholders in family court 
understand and appreciate this.


Adding another criminal offence will not 
address these concerns but may result in 
judges and others making negative 
credibility assessments about women who 
raise coercive control in their family law 
cases without having immediately left the 
relationship or reporting the violence to 
police.
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II. Negative impact on women’s 
family law cases when they are 
charged with the offence

Women who are charged are automatically 
at a disadvantage in family court when it 
comes to their credibility and the strength 
of their case. Abusers know how to 
manipulate the system and present 
themselves as the victim as opposed to the 
aggressor when police are called. They 
often use the threat of calling police and 
having a woman charged as a tactic to 
continue exerting power and control.  
They will then use the existence of a 
charge or the involvement of police to gain 
a tactical advantage in family court.
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There is a concern that adding another 
criminal offence, particularly one that may 
pose challenges for police in terms of 
proper identification, is rife for 
manipulation by abusers.


One tangible example of how the offence 
could become a tool for further abuse and 
manipulation against women is in the 
context of parental alienation claims.  
These claims are primarily made by men 
against women and, in cases that also 
involve allegations of IPV, are often raised 
by the alleged abuser. Parental alienation 
has been viewed as a form of coercively 
controlling violence in family court. There 
is a risk that abusers who use allegations of 
parental alienation in family court may use 
the offence of coercive control as another 
strategy to discredit and silence women by 
having them criminally charged.
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III. Negative impact of involvement 
with child protection services

When police are called in situations 
involving IPV, they report their involvement 
with the family to the local child protection 
authorities. Adding a new criminal offence 
that applies in situations of IPV is simply 
adding another potential avenue for the 
children’s aid society (CAS) to get involved 
in the life of a family. This can be extremely 
problematic for women, particularly women 
from marginalized communities who face 
increased scrutiny and oppression when 
engaged with this system.32

Involvement with CAS can have a 
detrimental impact on a woman’s family law 
case. Family courts often rely heavily on 
the outcome of CAS investigations when 
making decisions about parenting 
arrangements for children. Like the 
concerns about police not being able to 
properly identify and charge, there are 
similar concerns when it comes to CAS 
workers’ ability to properly identify 
coercive control and its impact on a child. 
If they cannot properly identify the 
violence, they are unlikely to be able to 
verify protection concerns. This will then 
get used by the abuser in family court to 
discredit a woman’s claim of abuse.
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Summary of frameworks 
that may capture elements 
of coercive control

6

' (c) besetting or watching the dwelling-
house, or place where the other person, 
or anyone known to them, resides, 
works, carries on business or happens 
to be; o1

' (d) engaging in threatening conduct 
directed at the other person or any 
member of their family.


The behaviours covered include stalking 
behaviours such as repeatedly following 
someone, watching or engaging in 
threatening conduct directed at the other 
person. Notably, stalking is often 
understood as an element of coercive 
control and has been described as a 
“unique form of psychological 
dominance.”  Criminal harassment 
importantly recognizes harm that occurs 
during a longer duration, as well as 
recognizing the cumulative impact of 
repeated exposure to controlling behaviour.


The following offences in the Criminal 
Code could also be used to capture specific 
kinds of harm that may be present in 
situations of coercive control:

34

There is currently no criminal offence that 
fully encapsulates the breadth of coercive 
control as a form of intimate partner 
violence. However, the below offences 
capture certain elements of coercively 
controlling situations:

a. Criminal Harassment (S.264)


Section 264(2) of the Criminal Code is the 
offence closest to capturing the potential 
behaviours found in a pattern of coercive 
control. It states:


264 (1) No person shall, without lawful 
authority and knowing that another person 
is harassed or recklessly as to whether the 
other person is harassed, engage in 
conduct referred to in subsection (2) that 
causes that other person reasonably, in all 
the circumstances, to fear for their safety 
or the safety of anyone known to them.

Prohibited conduct


(2) The conduct mentioned in subsection (1) 
consists o¨

' (a) repeatedly following from place to place 
the other person or anyone known to them¥

' (b) repeatedly communicating with, either 
directly or indirectly, the other person or 
anyone known to them;

I. Criminal Law
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a. Harassing communications (s.372(2)-(3))


b. Uttering threats (s.264.1(1))


c. Trespassing at night (s.177)


d. Publication of intimate images without 
    consent (s.162.1(1))


e. Assault (ss.265-268)


f. Sexual assault (ss.271-273)


g. Forcible confinement (s.279)


h. Theft (ss.322, 328-330 and 334) and 
    extortion (s.346)35
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There are significant criticisms about the 
sufficiency of existing offences applying to 
situations of coercive control.


First, the majority of offences within the 
Criminal Code are incident based. This 
means that they do not capture a series or 
pattern of harms, a critical feature of 
coercive control.  Moreover, there is a 
focus on physical violence and harm, which 
may not always be present in situations of 
coercive control. Carmen Gill highlights as 
well that the current offences used in cases 
of coercive control are not able to capture 
the specific dynamics of control within an 
intimate partner relationship, thus “denying 
recognition that the context in which these 
offences are committed are often vastly 
different”  than in violence perpetrated by 
strangers. Finally, there are ongoing 
concerns regarding the challenges of 
successfully prosecuting and meeting the 
standard of proof required for offences like 
criminal harassment.  However, it is 
important to note that the concern of 
meeting this standard of proof and placing 
a heightened evidentiary burden on 
survivors exists with respect to a potential 
offence of coercive control.
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II. Civil Law alternatives to 
criminalization

Parenting orders: In 2021, the Divorce Act 
was amended to include a comprehensive, 
research-based definition of family violence 
that explicitly includes coercive control.  
Family violence is a factor that must be 
considered by a judge when deciding who 
should make major decisions for a child,

39

how often each parent should spend time 
with a child and whether a parent should 
be permitted to move with a child.  
Several (but not all) provinces/territories 
have similar language in their legislation.
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Restraining orders/protection orders: 
Women can apply under existing 
provincial/territorial laws for an order that 
the abuser not come within a certain 
distance from them and/or their child and 
not communicate directly and indirectly 
with them and/or their child. Many 
provinces/territories have specific 
protection order legislation.  In some 
jurisdictions, this legislation includes 
elements of coercive control in the 
definition of violence.  Many provinces/
territories also provide for this type of 
order in family law legislation. For instance, 
in Ontario, where there is no protection 
order legislation, a restraining order can be 
sought in family court in situations where a 
woman has reasonable grounds to fear for 
her physical and/or psychological safety.  
Some courts apply the expanded definition 
of family violence as found in the Divorce 
Act when deciding these cases.  In British 
Columbia, the legislation governing family 
law protection orders includes a 
comprehensive definition of family 
violence.
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Exclusive possession orders: Women can 
apply under existing provincial/territorial 
laws for an order in family court that they 
have exclusive possession of the family home 
following separation regardless of 
ownership.  Family violence is a factor that is 
often considered by the court when making 
these orders. For example, in Ontario, the 
legal test explicitly requires the court to 
consider the presence of violence generally 
and in relation to the best interests of the 
child.  In some provinces/territories, 
protection order legislation also allows for 
orders to be made for exclusive occupation 
of a family home in situations of violence.
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Tort claims: Women can bring a tort claim 
against their abuser when they have been 
subjected to coercive control. The Court of 
Appeal for Ontario has recently confirmed 
that these claims can be made on their own 
or in a family court case.  Liability for 
coercive control can be established under 
torts such as assault, intentional infliction of 
emotional distress and/or battery.
These claims can serve as an important 
mechanism for survivors to get financial 
compensation for the harm they were 
subjected to. For a survivor, this could be an 
important step toward minimizing some of 
the financial barriers experienced because 
of the violence, including poverty and lack 
of safe and affordable housing (though this 
benefit depends on the survivor actually 
being able to collect a financial award from 
the abuser, which can be a challenge, 
particularly where the abuser has few 
financial resources). These claims also have 
the potential to denounce and deter the 
behaviour.
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Family Violence Temporary Resident 
Permits: A Family Violence Temporary 
Resident Permit (FV-TRP) issued by 
Immigration, Refugees and Citizenship 
Canada (IRCC) allows a victim of family 
violence to leave a relationship and to stay 
in Canada for a period of six months, with 
the possibility of renewal. FV-TRPs are 
available in limited circumstances to 
survivors of domestic abuse whose 
applications for permanent residence are 
contingent on remaining in their 
relationship (such as through a spousal 
sponsorship), as a means through which 
they can stay in Canada upon separating 
from an abusive partner.


In providing guidance to IRCC officers on 
the issuance of FV-TRPs, the Government 
of Canada states that family violence is not 
just physical violence, but may include 
psychological abuse, financial abuse or 
neglect.  The FV-TRP can thus potentially 
be used as a mechanism of protection for 
survivors of coercive control who do not 
have status from being deported upon 
leaving abusive relationships and may 
provide a temporary avenue to leave a 
coercively controlling relationship.
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ConclusionsConclusions

The move towards criminalization of 
coercive control attempts to shed light on 
an insidious form of intimate partner 
violence and to provide increased 
avenues to safety for survivors. This is an 
important goal and worthy of significant 
consideration. Coercive control continues 
to be a misunderstood and poorly 
recognized form of violence for justice 
system actors, despite its often deadly 
consequences.


However, it is fundamental to consider 
the potential negative consequences of a 
carceral approach. The harms of a new 
offence are likely to be disproportionately 
experienced by survivors from 
marginalized communities who are 
already subject to historic and ongoing 
state oppression and over-incarceration. 
Without substantive training that 
considers the systemic oppression in the 
justice system for all actors, there is a 
significant risk of perpetuating this harm. 
This risk of harm ripples into family law 
proceedings, where women may face 
further negative impact on their 
credibility and engagement with child 
protection services. Any criminalization 
also risks alienating survivors who may be 
reticent to engage with police and the 
criminal legal system due to this 
heightened risk of harm and negative 
consequences in other systems such as 
family and immigration law.

It is therefore crucial to ensure that any 
new legislation does not perpetuate 
these systemic harms, and to 
meaningfully consult with communities 
marginalized due to race, Indigeneity, 
precarious migration status, disability 
and/or engagement with sex work to 
fully understand these consequences.


It is also important to examine how 
existing laws could be used and better 
implemented to respond to coercively 
controlling behaviors. This includes 
individual offences that exist within the 
Criminal Code, as well as responses 
which exist in the civil legal system such 
as in family law, immigration law and tort 
claim responses. These options may 
already be used to provide mechanisms 
to safety for survivors of coercive 
control.
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